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§ 1022.18 Timing of floodplain/wet-
lands actions. 

(a) Prior to implementing a proposed 
floodplain action, DOE shall endeavor 
to allow at least 15 days of public re-
view after publication of the statement 
of findings. 

(b) With respect to wetlands actions 
(not located in a floodplain), DOE shall 
take no action prior to 15 days after 
publication of the Public Notice in the 
FEDERAL REGISTER. 

(c) Where emergency circumstances, 
statutory deadlines, of overriding con-
siderations of program or project ex-
pense or effectiveness exist, the min-
imum time periods may be waived.

§ 1022.19 Selection of a lead agency 
and consultation among partici-
pating agencies. 

When DOE and one or more other 
Federal agencies are directly involved 
in a floodplain/wetlands action, DOE 
shall consult with such other agencies 
to determine if a floodplain/wetlands 
assessment is required, to identify the 
appropriate lead or joint agency re-
sponsibilities, to identify the applica-
ble regulations, and to establish proce-
dures for interagency coordination dur-
ing the environmental review process.

§ 1022.20 Public inquiries. 
Inquiries regarding DOE’s floodplain/

wetlands activities may be directed to 
the Assistant Secretary for Environ-
ment, Department of Energy, Wash-
ington, DC 20545.

§ 1022.21 Updating regulations. 
DOE shall periodically review these 

regulations, evaluate their effective-
ness, and make appropriate revisions.
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AUTHORITY: 42 U.S.C. 2201, 5814, 7151, 7251; 5 
U.S.C. 301; 41 U.S.C. 321, 322, 601–613; 5 U.S.C. 
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OVERVIEW: ORGANIZATION, FUNCTIONS 
AND AUTHORITIES

SOURCE: 62 FR 24806, May 7, 1997, unless 
otherwise noted.

§ 1023.1 Introductory material on the 
Board and its functions. 

(a) The Energy Board of Contract Ap-
peals (‘‘EBCA’’ or ‘‘Board’’) functions 
as a separate quasi-judicial entity 
within the Department of Energy 
(DOE). The Secretary has delegated to 
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the Board’s Chair the appropriate au-
thorities necessary for the Board to 
maintain its separate operations and 
decisional independence. 

(b) The Board’s primary function is 
to hear and decide appeals from final 
decisions of DOE contracting officers 
on claims pursuant to the Contract 
Disputes Act of 1978 (CDA), 41 U.S.C. 
601 et seq. The Board’s Rules of Practice 
for these appeals are set forth in sub-
part A of this part. Rules relating to 
recovery of attorney fees and other ex-
penses under the Equal Access to Jus-
tice Act are set forth in subpart C of 
this part. 

(c) In addition to its functions under 
the CDA, the Secretary in Delegation 
Order 0204–162 has authorized the Board 
to: 

(1) Adjudicate appeals from agency 
contracting officers’ decisions not 
taken pursuant to the CDA (non-CDA 
disputes) under the Rules of Practice 
set forth in subpart A of this part; 

(2) Perform other quasi-judicial func-
tions that are consistent with the 
Board members’ duties under the CDA 
as directed by the Secretary; 

(3) Serve as the Energy Financial As-
sistance Appeals Board to hear and de-
cide certain appeals by the Depart-
ment’s financial assistance recipients 
as provided in 10 CFR 600.22, under 
Rules of Procedure set forth in 10 CFR 
part 1024; 

(4) Serve as the Energy Invention Li-
censing Appeals Board to hear and de-
cide appeals from license terminations, 
denials of license applications and peti-
tions by third-parties for license termi-
nations, as provided in 10 CFR part 781, 
under Rules of Practice set forth in 
subpart A of this part, modified by the 
Board as determined to be necessary 
and appropriate with advance notice to 
the parties; and 

(5) Serve as the Energy Patent Com-
pensation Board to hear and decide, as 
provided in 10 CFR part 780, certain ap-
plications and petitions filed under au-
thority provided by the Atomic Energy 
Act of 1954, ch. 1073, 68 Stat. 919 (1954), 
and the Invention Secrecy Act, 35 
U.S.C. 181–188, including: 

(i) Whether a patent is affected with 
the public interest; 

(ii) Whether a license to a patent af-
fected by the public interest should be 

granted and equitable terms therefor; 
and 

(iii) Whether there should be allot-
ment of royalties, award, or compensa-
tion to a party contributing to the 
making of certain categories of inven-
tions or discoveries, or an owner of a 
patent within certain categories, under 
Rules of Practice set forth in subpart A 
of this part, modified by the Board as 
determined to be necessary and appro-
priate, with advance notice to the par-
ties. 

(d) The Board provides alternative 
disputes resolution neutral services 
and facilities, as agreed between the 
parties and the Board, for: 

(1) Disputes related to the Depart-
ment’s prime contracts and to finan-
cial assistance awards made by the De-
partment. 

(2) Disputes related to contracts be-
tween the Department’s cost-reim-
bursement contractors, including Man-
agement and Operating Contractors 
(M&Os) and Environmental Remedi-
ation Contractors (ERMCs), and their 
subcontractors. Additionally, with the 
consent of both the responsible prime 
DOE cost-reimbursement contractor 
and the cognizant DOE Contracting Of-
ficer, the Board may provide neutral 
services and facilities for disputes 
under second tier subcontracts where 
the costs of litigating the dispute 
might be ultimately charged to the 
DOE as allowable costs through the 
prime contract. 

(3) Other matters involving DOE pro-
curement and financial assistance, as 
appropriate.

§ 1023.2 Organization and location of 
the Board. 

(a) Location of the Board. (1) The 
Board’s offices are located at, and hand 
and commercial parcel deliveries 
should be made to: Board of Contract 
Appeals, U.S. Department of Energy, 
950 L’Enfant Plaza, SW., Suite 810, 
Washington, DC 20024. 

(2) The Board’s mailing address is as 
follows. The entire nine digit ZIP code 
should be used to avoid delay: Board of 
Contract Appeals, U.S. Department of 
Energy, HG–50, Building 950, Wash-
ington, DC 20585–0116. 
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(3) The Board’s telephone numbers 
are (202) 426–9316 (voice) and (202) 426–
0215 (facsimile). 

(b) Organization of the Board. As re-
quired by the CDA, the Board consists 
of a Chair, a Vice Chair, and at least 
one other member. Members are des-
ignated Administrative Judges. The 
Chair is designated Chief Administra-
tive Judge and the Vice Chair, Deputy 
Chief Administrative Judge.

§ 1023.3 Principles of general applica-
bility. 

(a) Adjudicatory functions. The fol-
lowing principles shall apply to all ad-
judicatory activities whether pursuant 
to the authority of the CDA, authority 
delegated under this part, or authority 
of other laws, rules, or directives. 

(1) The Board shall hear and decide 
each case independently, fairly, and 
impartially. 

(2) Decisions shall be based exclu-
sively upon the record established in 
each case. Written or oral communica-
tion with the Board by or for one party 
is not permitted without participation 
or notice to other parties. Except as 
provided by law, no person or agency, 
directly or indirectly involved in a 
matter before the Board, may submit 
off the record to the Board or the 
Board’s staff any evidence, expla-
nation, analysis, or advice (whether 
written or oral) regarding any matter 
at issue in an appeal, nor shall any 
member of the Board or of the Board’s 
staff accept or consider ex parte com-
munications from any person. This pro-
vision does not apply to consultation 
among Board members or staff or to 
other persons acting under authority 
expressly granted by the Board with 
notice to parties. Nor does it apply to 
communications concerning the 
Board’s administrative functions or 
procedures, including ADR. 

(3) Decisions of the Board shall be 
final agency decisions and shall not be 
subject to administrative appeal or ad-
ministrative review. 

(b) Alternative Dispute Resolution 
(ADR) Functions. (1) Board judges and 
personnel shall perform ADR related 
functions impartially, with procedural 
fairness, and with integrity and dili-
gence. 

(2) Ex parte communications with 
Board staff and judges limited to the 
nature, procedures, and availability of 
ADR through the Board are permitted 
and encouraged. Once parties have 
agreed to engage in ADR and have en-
tered into an ADR agreement accepted 
by the Board, ex parte communications 
by Board neutrals, support staff and 
parties shall be as specified by any ap-
plicable agreements or protocols and as 
is consistent with law, integrity, and 
fairness. 

(3) Board-supplied neutrals and sup-
port personnel shall keep ADR matters 
confidential and comply with any con-
fidentiality requirements of ADR 
agreements accepted by the Board. 
Board personnel may not disclose any 
confidential information unless per-
mitted by the parties or required to do 
so by law.

§ 1023.4 Authorities. 
(a) Contract Disputes Act Authorities. 

The CDA imposes upon the Board the 
duty, and grants it the powers nec-
essary, to hear and decide, or to other-
wise resolve through agreed proce-
dures, appeals from decisions made by 
agency contracting officers on con-
tractor claims relating to contracts en-
tered into by the DOE or relating to 
contracts of another agency, as pro-
vided in Section 8(d) of the CDA, 41 
U.S.C. 607(d). The Board may issue 
rules of practice or procedure for pro-
ceedings pursuant to the CDA. The 
CDA also imposes upon the Board the 
duty, and grants it powers necessary, 
to act upon petitions for orders direct-
ing contracting officers to issue deci-
sions on claims relating to such con-
tracts, 41 U.S.C. 605(c)(4). The Board 
may apply through the Attorney Gen-
eral to an appropriate United States 
District Court for an order requiring a 
person, who has failed to obey a sub-
poena issued by the Board, to produce 
evidence or to give testimony, or both, 
41 U.S.C. 610. 

(b) General Powers and Authorities. 
The Board’s general powers include, 
but are not limited to, the powers to: 

(1) Manage its cases and docket; issue 
procedural orders; conduct conferences 
and hearings; administer oaths; au-
thorize and manage discovery, includ-
ing depositions and the production of 
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documents or other evidence; take offi-
cial notice of facts within general 
knowledge; call witnesses on its own 
motion; engage experts; dismiss ac-
tions with or without prejudice; decide 
all questions of fact or law raised in an 
action; and make and publish rules of 
practice and procedure; 

(2) Exercise, in proceedings to which 
it applies, all powers granted to arbi-
trators by the Federal Arbitration Act, 
9 U.S.C. 1–14, including the power to 
issue summonses. 

(c) In addition to its authorities 
under the CDA, the Board has been del-
egated by Delegation Order 0204–162 
issued by the Secretary of Energy, the 
following authorities: 

(1) Issue rules, including rules of pro-
cedure, not inconsistent with this sec-
tion and departmental regulations; 

(2) Issue subpoenas under the author-
ity of § 161.c of the Atomic Energy Act 
of 1954, 42 U.S.C. 2201(c), as applicable; 

(3) Such other authorities as the Sec-
retary may delegate.

§ 1023.5 Duties and responsibilities of 
the Chair. 

The Chair shall be responsible for the 
following: 

(a) The proper administration of the 
Board; 

(b) Assignment and reassignment of 
cases, including alternative dispute 
resolution (ADR) proceedings, to ad-
ministrative judges, hearing officers, 
and decision panels; 

(c) Monitoring the progress of indi-
vidual cases to promote their timely 
resolution; 

(d) Appointment and supervision of a 
Recorder; 

(e) Arranging for the services of mas-
ters, mediators, and other neutrals; 

(f) Issuing delegations of Board au-
thority to individual administrative 
judges, panels of judges, commis-
sioners, masters, and hearing officers 
within such limits, if any, which a ma-
jority of the members of the Board 
shall establish; 

(g) Designating an acting chair dur-
ing the absence of both the Chair and 
the Vice Chair; 

(h) Designating a member of another 
Federal board of contract appeals to 
serve as the third member of a decision 
panel if the Board is reduced to less 

than three members because of vacant 
positions, protracted absences, disabil-
ities or disqualifications; 

(i) Authorizing and approving ADR 
arrangements for Board cases; obtain-
ing non-Board personnel to serve as 
settlement judges, third-party 
neutrals, masters and similar capac-
ities; authorizing the use of Board-pro-
vided personnel and facilities in ADR 
capacities, for matters before the 
Board, and for other matters when re-
quested by officials of the DOE; and en-
tering into arrangements with other 
Federal administrative forums for the 
provision of personnel to serve in ADR 
capacities on a reciprocal basis; 

(j) Recommending to the Secretary 
the selection of qualified and eligible 
members. New members shall, upon se-
lection, be appointed to serve as pro-
vided in the CDA; 

(k) Determining whether member du-
ties are consistent with the CDA; and 

(l) Reporting Board activities to the 
Secretary not less often than bienni-
ally.

§ 1023.6 Duties and responsibilities of 
Board members and staff. 

(a) As is consistent with the Board’s 
functions, Board members and staff 
shall perform their duties with the 
highest integrity and consistent with 
the principles set forth in § 1023.3. 

(b) Members of the Board and Board 
attorneys may serve as commissioners, 
magistrates, masters, hearing officers, 
arbitrators, mediators, and neutrals 
and in other similar capacities. 

(c) Except as may be ordered by a 
court of competent jurisdiction, mem-
bers of the Board and its staff are per-
manently barred from ex parte disclo-
sure of information concerning any 
Board deliberations.

§ 1023.7 Board decisions; assignment 
of judges. 

(a) In each case, the Chair shall as-
sign an administrative judge as the 
Presiding Administrative Judge to 
hear a case and develop the record 
upon which the decision will be made. 
A Presiding Judge has authority to act 
for the Board in all non-dispositive 
matters, except as otherwise provided 
in this Part. This subparagraph shall 
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not preclude the Presiding Administra-
tive Judge from taking dispositive ac-
tions as provided in this Part or by 
agreement of the parties. Other persons 
acting as commissioners, magistrates, 
masters, or hearing officers shall have 
such powers as the Board shall dele-
gate. 

(b) Except as provided by law, rule, 
or agreement of the parties, contract 
appeals and other cases are assigned to 
a deciding panel established by the 
Board Chair consisting of two or more 
administrative judges. 

(c) The concurring votes of a major-
ity of a deciding panel shall be suffi-
cient to decide an appeal. All members 
assigned to a panel shall vote unless 
unavailable. The Chair will assign an 
additional member if necessary to re-
solve tie votes.

§ 1023.8 Alternative dispute resolution 
(ADR). 

(a) Statement of Policy. It is the policy 
of the DOE and of the Board to facili-
tate consensual resolution of disputes 
and to employ ADR in all of the 
Board’s functions when agreed to by 
the parties. ADR is a core judicial 
function performed by the Board and 
its judges. 

(b) ADR for Docketed Cases. Pursuant 
to the agreement of the parties, the 
Board, in an exercise of discretion, may 
approve either the use of Board-an-
nexed ADR (ADR which is conducted 
under Board auspices and pursuant to 
Board order) or the suspension of the 
Board’s procedural schedule to permit 
the parties to engage in ADR outside of 
the Board’s purview. While any form of 
ADR may be employed, the forms of 
ADR commonly employed using Board 
judges as neutrals are: case evaluation 
by a settlement judge (with or without 
mediation by the judge); arbitration; 
mini-trial; summary (time and proce-
durally limited) trial with one-judge; 
summary binding (non-appealable) 
bench decision; and fact-finding. 

(c) ADR for Non-Docketed Disputes. As 
a general matter the earlier a dispute 
is identified and resolved, the less the 
financial and other costs incurred by 
the parties. When a contract is not yet 
complete there may be opportunities to 
eliminate tensions through ADR and to 
confine and resolve problems in a way 

that the remaining performance is 
eased and improved. For these reasons, 
the Board is available to provide a full 
range of ADR services and facilities be-
fore, as well as after, a case is filed 
with the Board. A contracting officer’s 
decision is not a prerequisite for the 
Board to provide ADR services and 
such services may be furnished when-
ever they are warranted by the overall 
best interests of the parties. The forms 
of ADR most suitable for mid-perform-
ance disputes are often the non-disposi-
tive forms such as mediation, facilita-
tion and fact-finding, mini-trials, or 
non-binding arbitration, although bind-
ing arbitration is also available. 

(d) Availability of Information on ADR. 
Parties are encouraged to consult with 
the Board regarding the Board’s ADR 
services at the earliest possible time. A 
handbook describing Board ADR is 
available from the Board upon request.

§ 1023.9 General guidelines. 

(a) The principles of this Overview 
shall apply to all Board functions un-
less a specific provision of the relevant 
rules of practice applies. It is, however, 
impractical to articulate a rule to fit 
every circumstance. Accordingly, this 
part, and the other Board Rules ref-
erenced in it, will be interpreted and 
applied consistent with the Board’s re-
sponsibility to provide just, expedi-
tious, and inexpensive resolution of 
cases before it. When Board rules of 
procedure do not cover a specific situa-
tion, a party may contend that the 
Board should apply pertinent provi-
sions from the Federal Rules of Civil 
Procedure. However, while the Board 
may refer to the Federal Rules of Civil 
Procedure for guidance, such Rules are 
not binding on the Board absent a rul-
ing or order to the contrary. 

(b) The Board is responsible to the 
parties, the public, and the Secretary 
for the expeditious resolution of cases 
before it. Accordingly, subject to the 
objection of a party, the procedures 
and time limitations set forth in rules 
of procedure may be modified, con-
sistent with law and fairness. Presiding 
judges and hearing officers may issue 
prehearing orders varying procedures 
and time limitations if they determine 
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that purposes of the CDA or the inter-
ests of justice would be advanced there-
by and provided both parties consent. 
Parties should not consume an entire 
period authorized for an action if the 
action can be sooner completed. Infor-
mal communication between parties is 
encouraged to reduce time periods 
whenever possible. 

(c) The Board shall conduct pro-
ceedings in compliance with the secu-
rity regulations and requirements of 
the Department or other agency in-
volved.

Subpart A—Rules of the Board of 
Contract Appeals

AUTHORITY: Pub. L. 95–91, sec. 301, 91 Stat. 
577; Pub. L. 95–563; EO 10789.

SOURCE: 44 FR 64270, Nov. 6, 1979, unless 
otherwise noted.

§ 1023.101 Scope and purpose. 
The rules of the Board of Contract 

Appeals are intended to govern all ap-
peal procedures before the Department 
of Energy Board of Contract Appeals 
(Board) which are within the scope of 
the Contract Disputes Act of 1978 (41 
U.S.C. 601 et seq.). The rules, with modi-
fications determined by the Board to 
be appropriate to the nature of the dis-
pute, also apply to all other contract 
and subcontract related appeals which 
are properly before the Board. 

[62 FR 24808, May 7, 1997]

§ 1023.102 Effective date. 
The rules of the Board of Contract 

Appeals shall apply to all proceedings 
filed on or after June 6, 1997, except 
that Rule 1 (a) and (b) of § 1023.120 shall 
apply only to appeals filed on or after 
October 1, 1995. 

[62 FR 24808, May 7, 1997]

§ 1023.120 Rules of practice. 
The following rules of practice shall 

govern the procedure as to all contract 
disputes appealed to this Board in ac-
cordance with this subpart:

PRELIMINARY PROCEDURES 

Rule 

1 Appeals, how taken. 
2 Notice of appeal, contents. 

3 Docketing of appeals. 
4 Contracting officer appeal file. 
5 Motions. 
6 Appellants election of procedure. 
7 Pleadings. 
8 Amendments of pleadings or record. 
9 Hearing election. 
10 Submission of appeal without a hearing. 
11 Prehearing briefs. 
12 Prehearing conference. 
13 Optional Small Claims (Expedited) proce-

dure. 
14 Optional Accelerated procedure. 
15 Settling the record. 
16 Discovery—General. 
17 Discovery—Depositions, interrogatories, 

admissions, production and inspection. 
18 Subpoenas. 
19 Time and service of papers. 

Hearings 

20 Hearings—Time and place. 
21 Hearings—Notice. 
22 Hearings—Unexcused absence of a party. 
23 Hearings—Rules of evidence and exam-

ination of witneses. 

Representation 

24 Appellant. 
25 Respondent. 

Decisions 

26 Decisions. 
27 Motion for reconsideration. 
28 Remand from court. 

Dismissals 

29 Dismissals without prejudice. 
30 Dismissal for failure to prosecute. 

Sanctions 

31 Failure to obey Board order. 

PRELIMINARY PROCEDURES 

Rule 1 Appeals, How Taken. (a) Notice of 
an appeal shall be in writing and mailed or 
otherwise furnished to the Board within 90 
days from the date of receipt of a con-
tracting officer’s decision. A copy of the no-
tice shall be furnished at the same time to 
the contracting officer from whose descision 
the appeal is taken. 

(b) Where the contractor has submitted a 
claim of $100,000 or less to the contracting of-
ficer and has requested a written decision 
within 60 days from receipt of the request, 
and where the contracting officer has not 
done so, the contractor may file a notice of 
appeal as provided in subparagraph (a) above, 
citing the failure of the contracting officer 
to issue a decision. 

(c) Where the contractor has submitted a 
claim in excess of $100,000 to the contracting 
officer and the contracting officer has failed 
to issue a decision within a reasonable time, 
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the contractor may file a notice of appeal as 
provided in subparagraph (a) above, citing 
the failure to issue a decision. 

(d) Upon docketing of appeals filed pursu-
ant to (b) or (c) of this Rule, the Board, at its 
option, may stay further proceedings pend-
ing issuance of a final decision by the con-
tracting officer within the time fixed by the 
Board, or order the appeal to proceed with-
out the contracting officer’s decision. 

Rule 2 Notice of Appeal, Contents. A no-
tice of appeal must indicate that an appeal is 
being taken and must identify the contract 
(by number), and the department, adminis-
tration, agency or bureau involved in the 
dispute, the decision from which the appeal 
is taken, and the amount in dispute, if 
known. The notice of appeal should be signed 
by the appellant (the contractor making the 
appeal), or by the appellant’s duly author-
ized representative or attorney. The com-
plaint referred to in Rule 7 may be filed with 
the notice of appeal, or the appellant may 
designate the notice of appeal as a com-
plaint, if it otherwise fulfills the require-
ments of a complaint. 

Rule 3 Docketing of Appeals. When a no-
tice of appeal in any form has been received 
by the Board, it shall be docketed promptly. 
Notice of docketing shall be mailed promptly 
to all parties (with a copy of these rules to 
appellant). 

Rule 4 Contracting Officer Appeal File. 
(a) Composition: Within 30 days after receipt 
of notice that an appeal has been docketed, 
the contracting officer shall assemble and 
transmit to the Board one copy of the appeal 
file with an additional copy each to appel-
lant (except that items 1 and 2, below, need 
not be retransmitted to the appellant) and to 
attorney for respondent. The appeal file shall 
consist of all documents pertinent to the ap-
peal, including: 

(1) The contracting officer’s decision and 
findings of fact from which the appeal is 
taken; 

(2) The contract, including pertinent speci-
fications, modifications, plans, and drawings; 

(3) All correspondence between the parties 
pertinent to the appeal, including the letters 
of claim in response to which the decision 
was issued; 

(4) Transcripts of any testimony taken 
during the course of proceedings, and affida-
vits or statements of any witnesses on the 
matter in dispute made prior to the filing of 
the notice of appeal with the Board; and 

(5) Any additional information considered 
pertinent. 

(b) Organization: Documents in the appeal 
file may be originals, legible facsimiles, or 
anthenticated copies. They shall be arranged 
in chronological order, where practicable, 
and indexed to identify readily the contents 
of the file. The contracting officer’s final de-
cision and the contract shall be conveniently 
placed in the file for ready reference. 

(c) Supplements: Within 30 days after re-
ceipt of a copy of the appeal file assembled 
by the contracting officer, the appellant may 
supplement the file by transmitting to the 
Board any additional documents which it 
considers pertinent to the appeal and shall 
furnish two copies of such documents to at-
torney for respondent. 

(d) Burdensome documents. The Board may 
waive the requirement of furnishing to the 
other party copies of bulky, lengthy, or out-
of-size documents in the appeal file when a 
party has shown that doing so would impose 
an undue burden. At the time a party files 
with the Board a document as to which such 
a waiver has been granted, the other party 
shall be notified that the document or a copy 
is available for inspection at the offices of 
the Board or of the party filing the docu-
ment. 

(e) Status of Documents: Documents in the 
appeal file or supplements thereto shall be-
come part of the historical record but shall 
not be included in the record upon which the 
Board’s decision will be rendered unless each 
individual document has been offered and ad-
mitted into evidence. 

Rule 5 Motions. (a) Any timely motion 
may be considered by the Board. Motions 
shall be in writing (unless made during a 
conference or a hearing), shall indicate the 
relief or order sought, and shall state with 
particularity the grounds therefore. Those 
motions which would dispose of a case shall 
be filed promptly and shall be supported by 
a brief. The Board may, on its own motion 
initiate any motion by notice to the parties. 

(b) Parties may respond to a dispositive 
motion within 20 days of receipt, or as other-
wise ordered by the Board. Answering mate-
rial to all other motions may be filed within 
10 days after receipt. Replies to responses or-
dinarily will not be allowed. 

(c) Board rules relating to pleadings, serv-
ice and number of copies shall apply to all 
motions. In its discretion, the Board may 
permit a hearing on a motion, and may re-
quire presentation of briefs, or it may defer 
a decision pending hearing on both the mo-
tion and the merits. 

Rule 6 Appellants election of procedures. (a) 
The election to use Small Claims (Expedited) 
(Rule 13) or Accelerated (Rule 14) procedures 
is available only to appellant. The election 
shall be filed with the Board in writing no 
later than 30 days after receipt of notice that 
the appeal has been docketed, unless other-
wise allowed by the Board. 

(b) Where the amount in dispute is $100,000 
or less, appellant may elect to use the Accel-
erated procedures. Where the amount is 
$50,000 or less, appellant may elect to use the 
Small Claims (Expedited) or the Accelerated 
procedures. Any question regarding the 
amount in dispute shall be determined by 
the Board. 
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Rule 7 Pleadings. (a) Complaint. Within 30 
days after receipt of notice that the appeal 
has been docketed, the appellant shall file 
with the Board an original and two copies of 
a complaint setting forth simple, concise and 
direct statements of each of its claims. Ap-
pellant shall also set forth the basis, with 
appropriate reference to contract provisions, 
of each claim and the dollar amount 
claimed, to the extent known. This pleading 
shall fulfill the generally recognized require-
ments of a complaint, although no particular 
form is required. A copy of the complaint 
shall be served upon the attorney for the re-
spondent or, if the identity of the latter is 
not known, upon the General Counsel, De-
partment of Energy, Forrestal Building, 
Washington, D.C. 20585. If the complaint is 
not filed within 30 days and in the opinion of 
the Board the issues before the Board are 
sufficiently defined, appellant’s claim and 
Notice of Appeal may be deemed to set forth 
its complaint and the respondent shall be so 
notified. 

(b) Answer. Within 30 days after receipt of 
complaint, or a Rule 7(a) notice from the 
Board, the respondent shall file with the 
Board an original and two copies of an An-
swer, setting forth simple, concise and direct 
statements of respondent’s defense to each 
claim asserted by appellant. This pleading 
shall fulfill the generally recognized require-
ments of an Answer, and shall set forth any 
affirmative defenses or counter-claims as ap-
propriate. Should the answer not be filed 
within 30 days, the Board may, in its discre-
tion, enter a general denial on behalf of the 
respondent and the parties shall be so noti-
fied. 

Rule 8 Amendments of Pleadings or Record. 
(a) The Board upon its own initiative or upon 
application by a party may order a party to 
make a more definite statement of the com-
plaint or answer, or to reply to an answer. 
The application for such an order suspends 
the time for responsive pleadings. The Board 
may, in its discretion, and within the proper 
scope of the appeal, permit either party to 
amend its pleadings upon conditions fair to 
both parties. 

(b) When issues not raised by the pleadings 
are tried by express or implied consent of the 
parties, or by permission of the Board, they 
shall be treated in all respects as if they had 
been raised in the pleadings. In such in-
stances, motions to amend the pleadings to 
conform to the proof may be entered, but are 
not required. Similarly, if evidence is ob-
jected to at a hearing on the ground that it 
is not relevant to an issue raised by the 
pleadings, it may be admitted but the object-
ing party may be granted a continuance if 
necessary to enable it to meet such evidence. 

Rule 9 Hearing Election. Except as may be 
required under Rules 13 or 14, each party 
shall advise the Board following service upon 
appellant of respondent’s Answer, or a Rule 

7(b) Notice from the Board, whether it de-
sires a hearing as prescribed in Rules 20 
through 23. 

Rule 10 Submission of Appeal without a 
Hearing. Either party may elect to waive a 
hearing and to submit its case upon the 
record as settled pursuant to Rule 15. Waiver 
by one party shall not deprive the other 
party of an opportunity for a hearing. Sub-
mission of a case without hearing does not 
relieve the parties from the necessity of 
proving the facts supporting their allega-
tions or defenses. Affidavits, depositions, ad-
missions, answers to interrogatories, and 
stipulations may be employed to supplement 
other documentary evidence in the Board 
record. The Board may permit such submis-
sion to be supplemented by oral argument 
and by briefs. 

Rule 11 Prehearing Briefs. The Board may, 
in its discretion, require the parties to sub-
mit prehearing briefs in any case or motion. 
If the Board does not require briefs, either 
party may, upon timely notice to the other 
party, furnish a prehearing brief to the 
Board. In any case where a prehearing brief 
is submitted, it shall be furnished so as to be 
received by the Board at least 15 days prior 
to the date set for hearing, and a copy shall 
simultaneously be furnished to the other 
party. 

Rule 12 Prehearing Conference. (a) Whether 
the case is to be submitted under Rule 10, or 
heard pursuant to Rules 20 through 23, the 
Board may, upon its own initiative or upon 
the application of either party, arrange a 
telephone conference or call upon the parties 
to appear before an administrative judge for 
a conference to consider: 

(1) Simplification, clarification, or sev-
ering of the issues; 

(2) The possibility of obtaining stipula-
tions, admissions, agreements and rulings on 
documents, understandings on matters al-
ready of record, or similar agreements that 
will avoid unnecessary proof; 

(3) Agreements and rulings to facilitate 
discovery; 

(4) Limitation of the number of expert wit-
nesses, or avoidance with similar cumulative 
evidence; 

(5) The possibility for settlement of any or 
all of the issues in dispute; and 

(6) Such other matters as may aid in the 
disposition of the appeal including the filing 
of proposed Findings of Fact and Conclusions 
of Law, briefs, and other such papers. 

(b) Any conference results not reflected in 
a transcript shall be reduced to writing by 
the Administrative Judge and the writing 
shall thereafter constitute part of the evi-
dentiary record. 

Rule 13 Optional Small Claims (Expedited) 
Procedure. (a) the Small Claims (Expedited) 
procedure for disputes involving $50,000, or 
less, provides for simplified rules of proce-
dure to facilitate the decision of an appeal, 
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whenever possible, within 120 days after the 
Board receives written notice of the election. 

(b) Promptly upon receipt of an appellant’s 
election of the Small Claims (Expedited) pro-
cedure in accordance with Rule 6, the as-
signed Administrative Judge will arrange an 
informal meeting or a telephone conference 
with both parties to: 

(1) Identify and simplify the issues in dis-
pute; 

(2) Establish a simplified procedure appro-
priate to the particular appeal; 

(3) Determine whether a hearing is desired, 
and, if so, fix a time and place; 

(4) Establish a schedule for the expedited 
resolution of the appeal; and 

(5) Assure that procedures have been insti-
tuted for informal discussions on the possi-
bility of settlement of any or all of the dis-
putes in question. 

(c) Failure to request an oral hearing with-
in 15 days of receipt of notice of the Small 
Claims election shall be deemed a waiver and 
an election to submit the case on the record 
under Rule 10. 

(d) The subpoena power set forth in Rule 18 
is available for use under the Small Claims 
(Expedited) procedure. 

(e) The filing of pleadings, motions, dis-
covery proceedings or prehearing procedures 
will be permitted only to the extent con-
sistent with the requirement of conducting 
the hearing at the scheduled time and place 
or, if no hearing is scheduled, of closing the 
record at an early time so as to permit a de-
cision of the appeal within the target limit 
of 120 days. The Board, in its discretion, may 
impose shortened time periods for any ac-
tions required or permitted under these 
rules, necessary to enable the Board to de-
cide the appeal within the target date allow-
ing whatever time, up to 30 days, that it con-
siders necessary for the preparation of the 
decision after closing the record and the fil-
ing of briefs, if any. 

(f) Decisions in appeals considered under 
the Small Claims (Expedited) procedure will 
be rendered by a single Administrative 
Judge. If there is a hearing, the presiding 
Administrative Judge may, exercising dis-
cretion, hear closing oral arguments of the 
parties and then render an oral decision on 
the record. Whenever such an oral decision is 
rendered, the Board subsequently will fur-
nish the parties with a written transcript of 
the decision for record and payment purposes 
and to establish the date for commencement 
of the time period for filing a motion for re-
consideration under Rule 27. 

(g) Decisions of the Board under the Small 
Claims (Expedited) procedure shall have no 
value as precedent for future cases and, in 
the absence of fraud, cannot be appealed. 

Rule 14 Optional Accelerated Procedure. (a) 
This option makes available an Accelerated 
procedure, for disputes involving $100,000 or 
less, whereby the appeal is resolved, when-

ever possible, within 180 days from board no-
tice of the election. 

(b) Promptly upon receipt of appellant’s 
election of the Accelerated procedure in ac-
cordance with Rule 6, the assigned Adminis-
trative Judge will arrange an informal meet-
ing or a telephone conference with both par-
ties to: 

(1) Identify and simplify the issues in dis-
pute; 

(2) Establish a simplified procedure appro-
priate to the particular appeal; 

(3) Determine whether a hearing is desired 
and, if so, fix a time and place; 

(4) Establish a schedule for the accelerated 
resolution of the appeal; and 

(5) Assure that procedures have been insti-
tuted for informal discussions on the possi-
bility of settlement of any or all of the dis-
putes in question. 

(c) Failure by either party to request an 
oral hearing within 15 days of receipt of no-
tice of the election under Rule 6 shall be 
deemed a waiver and an election to submit 
on the record under Rule 10. 

(d) The subpoena power set forth in Rule 18 
is available for use under the Accelerated 
procedure. 

(e) The filing of pleadings, motions, dis-
covery proceedings or prehearing procedures 
will be permitted only to the extent con-
sistent with the requirement for conducting 
the hearing at the scheduled time and place 
or, if no hearing is scheduled, the closing of 
the record at an early time so as to permit 
decision of the appeal within the target limit 
of 180 days. The Board, in its discretion, may 
impose shortened time periods for any ac-
tions required or permitted under these 
rules, necessary to enable the Board to de-
cide the appeal within the target date, allow-
ing whatever time, up to 30 days, that it con-
siders necessary for the preparation of the 
decision after closing the record and the fil-
ing of briefs, if any. 

(f) Decisions in appeals considered under 
the Accelerated procedure will be rendered 
by a single Administrative Judge with the 
concurrence of another assigned Administra-
tive Judge or an additional member in the 
event of disagreement. 

Rule 15 Settling the Record. (a) The record 
upon which the Board’s decision will be ren-
dered consists of the documents, papers and 
exhibits admitted in evidence, and the plead-
ings, prehearing conference memoranda or 
orders, prehearing briefs, admissions, stipu-
lations, transcripts of conferences and hear-
ings, and posthearing briefs. The record will, 
at all reasonable times, be available for in-
spection by the parties at the office of the 
Board. In cases submitted pursuant to Rule 
10 the evidentiary records shall be comprised 
of those documents, papers and exhibits sub-
mitted by the parties and admitted by the 
Board. 
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(b) Except as the Board, in its discretion, 
may otherwise order, no proof shall be re-
ceived in evidence after completion of the 
evidentiary hearing or, in cases submitted on 
the record, after notification by the Board 
that the case is ready for decision. 

(c) The weight to be attached to any evi-
dence of record will rest within the sound 
discretion of the Board. The Board may in 
any case require either party, with appro-
priate notice to the other party, to submit 
additional evidence on any matter relevant 
to the appeal. 

Rule 16 Discovery—General. (a) General 
Policy and Protective Orders—The parties 
are encouraged to engage in voluntary dis-
covery procedures. In connection with any 
deposition or other discovery procedure, the 
Board may make any order required to pro-
tect a party or person from annoyance, em-
barrassment, or undue burden or expense. 
Those orders may include limitations on the 
scope, method, time and place for discovery, 
and provisions for protecting trade secrets or 
other confidential information or docu-
ments. 

(b) Expenses—Each party bears its own ex-
penses associated with discovery, unless in 
the discretion of the Board, the expenses are 
apportioned otherwise. 

(c) Subpoenas—Where appropriate, a party 
may request the issuance of a subpoena 
under the provisions of Rule 18. 

Rule 17 Discovery—Depositions, Interrog-
atories, Admissions, Production and Inspection. 
(a) When Depositions Permitted—If the par-
ties are unable to agree upon the taking of a 
deposition, the Board may, upon application 
of either party and for good cause shown, 
order the taking of testimony of any person 
by deposition upon oral examination or writ-
ten interrogatories before any officer au-
thorized to administer oaths at the place of 
examination. 

(b) Orders on Depositions—The time, place, 
and manner of taking depositions shall be as 
mutually agreed by the parties, or failing 
such agreement, as governed by order of the 
Board. 

(c) Depositions as Evidence—No testimony 
taken by depositions shall be considered as 
part of the evidence in the hearing of an ap-
peal until such testimony is offered and re-
ceived as evidence at such hearing. It will 
not ordinarily be received as evidence if the 
deponent is present and can testify at the 
hearing. In such instances, however, the dep-
osition may be used to contradict or impeach 
the testimony of the deponent given at the 
hearing. In cases submitted on the record, 
the Board may, in its discretion, receive 
depositions to supplement the record. 

(d) Interrogatories, etc.—After an appeal 
has been filed with the Board, a party may 
serve on the other party: (1) Written inter-
rogatories to be addressed separately in writ-
ing, signed under oath and answered within 

30 days unless objections are filed within 10 
days of receipt; (2) a request for the admis-
sion of specified facts or the authenticity of 
any documents, to be answered or objected 
to within 30 days after service. The factual 
statements and the authenticity of the docu-
ments shall be deemed admitted upon failure 
of a party, to timely respond; and (3) a re-
quest for the production, inspection and 
copying of any documents or objects not 
privileged, which are relevant to the appeal. 

(e) Any discovery engaged in under this 
Rule shall be subject to the provisions of 
Rule 16. 

Rule 18 Subpoenas. (a) Voluntary 
Cooperation—Each party is expected to co-
operate and make available witnesses and 
evidence under its control without issuance 
of a subpoena. Additionally, parties will se-
cure voluntary attendance of desired third-
party witnesses and production of desired 
third-party books, papers, documents, or 
tangible things whenever possible. 

(b) Procedure 
(1) Upon request of a party and after a 

showing of relevance a subpoena may be 
issued requiring the attendance of a witness 
for the purpose of taking testimony at a dep-
osition or hearing and, if appropriate, the 
production by the witness, at the deposition 
or hearing, of documentary evidence, includ-
ing inspection and copying, as designated in 
the subpoena. 

(2) The request shall identify the name, 
title, and address of the person to whom the 
subpoena is addressed, the specific documen-
tary evidence sought, the time and place pro-
posed and a showing of relevancy to the ap-
peal. 

(3) Every subpoena shall state the name of 
the Board, the title of the appeal, and shall 
command each person to whom it is directed 
to attend and give testimony, and if appro-
priate, to produce specified documentary evi-
dence at a time and place therein specified. 
The presiding Administrative Judge shall 
sign the subpoena and may, in his discretion, 
enter the name of the witness, or the docu-
mentary evidence sought, or may leave it 
blank. The party requesting the subpoena 
shall complete the subpoena before service. 

(4) Where the witness is located in a for-
eign country, a letter rogatory or subpoena 
may be issued and served under the cir-
cumstances and in the manner provided in 28 
U.S.C. 1781–1784. 

(c) Requests to Quash or Modify—Upon mo-
tion made promptly but in any event not 
later than the time specified in the subpoena 
for compliance, the Board may: (i) Quash or 
modify the subpoena if it is unreasonable 
and oppressive or for other good cause 
shown; (ii) condition denial of the motion 
upon payment by the person in whose behalf 
the subpoena was issued of the reasonable 
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cost of producing the subpoenaed documen-
tary evidence; or (iii) apply protective provi-
sions under Rule 16(a). 

(d) Service— 
(1) The party requesting the subpoena shall 

arrange for service. 
(2) A subpoena may be served at any place 

by a United States Marshal or Deputy Mar-
shal, or by any other person who is not a 
party and not less than 18 years of age. Serv-
ice of a subpoena shall be made by personally 
delivering a copy to the person named there-
in and tendering the fees for one day’s at-
tendance and the mileage that would be al-
lowed in the courts of the United States. 
When the subpoena is issued on behalf of the 
United States or an officer or agency of the 
United States, money payments need not be 
tendered in advance of attendance. 

(3) The party requesting a subpoena shall 
be responsible for the payment of fees and 
mileage of the witness and of the officer who 
serves the subpoena. The failure to make 
payment of such charges on demand may be 
deemed by the Board as a sufficient ground 
for striking the testimony of the witness and 
any documentary evidence the witness has 
produced. 

(e) Contumacy or Refusal to Obey a Sub-
poena. In case of a contumacy or refusal to 
obey a subpoena by a person who resides, is 
found, or transacts business within the juris-
diction of a United States Court, the Board 
will apply to the Court through the Attorney 
General of the United States for an order re-
quiring the person to appear before the 
Board or a member thereof to give testimony 
or produce evidence or both. Any failure of 
any such person to obey the order of the 
Court may be punished by the Court as a 
contempt thereof. 

Rule 19 Time and Service of Papers. (a) All 
pleadings, briefs or other papers submitted 
to the Board shall be filed in triplicate and 
a copy shall be sent to other parties. Such 
communications shall be sent by delivering 
in person or by mailing, properly addressed 
with postage prepaid, to the opposing party 
or, where the party is represented by coun-
sel, to its counsel. Pleadings, briefs or other 
papers filed with the Board shall be accom-
panied by a statement, signed by the origi-
nating party, saying when, how, and to 
whom a copy was sent. 

(b) The Board may extend any time limita-
tion for good cause and in accordance with 
legal precedent. All requests for time exten-
sions shall be in writing except when raised 
during a recorded hearing. 

(c) In computing any period of time, the 
day of the event from which the designated 
period of time begins to run shall not be in-
cluded, but the last day of the period shall be 
included unless it is a Saturday, Sunday, or 
a legal holiday, in which event the period 
shall run to the end of the next business day. 
Unless otherwise stated in a Rule or Board 

Order, dates will be met and papers consid-
ered filed when deposited in the mail system 
of the U.S. Postal Service, or hand-delivery 
is acknowledged at the Board offices. 

HEARINGS 

Rule 20 Hearings: Time and Place. Hearings 
will be held at such places determined by the 
Board to best serve the interests of the par-
ties and the Board. Hearings will be sched-
uled at the discretion of the Board with due 
consideration to the regular order of appeals, 
the requirements for expedited or acceler-
ated procedures and other pertinent factors. 
On request by either party and for good 
cause, the Board may, in its discretion, 
change the time and place of a hearing. 

Rule 21 Hearings: Notice. The parties shall 
be given at least 15 days notice of time and 
place set for hearings. In scheduling hear-
ings, the Board will consider the desires of 
the parties and the requirement for just and 
inexpensive determination of appeals with-
out unnecessary delay. Notices of hearing 
shall be promptly acknowledged by the par-
ties. Failure to promptly acknowledge shall 
be deemed consent to the time and place. 

Rule 22 Hearings: Unexcused Absence of a 
Party. The unexcused absence of a party at 
the time and place set for hearing will not be 
occasion for delay. In the event of such ab-
sence, the presiding Administrative Judge 
may order the hearing to proceed and the 
case will be regarded as submitted by the ab-
sent party as under Rule 10. 

Rule 23 Hearings: Rules of Evidence and Ex-
amination of Witnesses. (a) Nature of 
Hearings—Hearings shall be as informal as 
may be reasonable and appropriate under the 
circumstances. Appellant and the respondent 
may offer such evidence as they deem appro-
priate and as would be admissible under the 
Federal Rules of Evidence or in the sound 
discretion of the presiding judge. The parties 
may stipulate the testimony that would be 
given by a witness if the witness were 
present. The Board may require evidence in 
addition to that offered by the parties. 

(b) Examination of Witnesses—Witnesses 
before the Board will be examined orally 
under oath or affirmation, unless the pre-
siding Administrative Judge shall otherwise 
order. 

REPRESENTATION 

Rule 24 Appellant. An individual appellant 
may appear before the Board in person, a 
corporation by one of its officers; and a part-
nership or joint venture by one of its mem-
bers; or any of these by an attorney at law 
duly licensed in any state, commonwealth, 
territory, the District of Columbia, or in a 
foreign country. An attorney representing an 
appellant shall file a written notice of ap-
pearance with the Board. 

VerDate Jan<31>2003 14:28 Feb 11, 2003 Jkt 200031 PO 00000 Frm 00771 Fmt 8010 Sfmt 8010 Y:\SGML\200031T.XXX 200031T



772

10 CFR Ch. X (1–1–03 Edition)§ 1023.300 

Rule 25 Respondent. Counsel may, in ac-
cordance with their authority, represent the 
interest of the Government or other client 
before the Board. They shall file notices of 
appearance with the Board, and serve notice 
on appellant or appellant’s attorney. 

BOARD DECISION 

Rule 26 Decisions. Except as allowed under 
Rule 13, decisions of the Board shall be in 
writing upon the record as described in Rule 
15 and will be forwarded simultaneously to 
both parties. The rules of the Board and all 
final orders and decisions shall be available 
for public inspection at the offices of the 
Board. 

Rule 27 Motion for Reconsideration. (a) Mo-
tion for reconsideration shall set forth spe-
cifically the grounds relied upon to sustain 
the motion and shall be filed within 30 days 
after receipt of a copy of the Board’s deci-
sion. 

(b) Motions for reconsideration of cases de-
cided under either the Small Claims (Expe-
dited) procedure or the Accelerated proce-
dure need not be decided within the original 
120-day or 180-day limit, but shall be proc-
essed and decided rapidly. 

Rule 28 Remand from Court. Whenever any 
court remands a case to the Board for fur-
ther proceedings, each of the parties shall, 
within 20 days of such remand, submit a re-
port to the Board recommending procedures 
to be followed so as to comply with the 
court’s order. The Board shall consider the 
reports and enter special orders. 

DISMISSALS 

Rule 29 Dismissal Without Prejudice. In cer-
tain cases, appeals docketed before the 
Board are required to be placed in a suspense 
status and the Board is unable to proceed 
with disposition thereof for reasons not 
within the control of the Board. Where the 
suspension has continued, or may continue, 
for an inordinate length of time, the Board 
may, in its discretion, dismiss such appeals 
from its docket without prejudice to their 
restoration when the cause of suspension has 
been removed. Unless either party or the 
Board acts within three years to reinstate 
any appeal dismissed without prejudice, the 
dismissal shall be deemed with prejudice. 

Rule 30 Dismissal for Failure to Prosecute. 
Whenever a record discloses the failure of 
any party to file documents required by 
these rules, respond to notices or correspond-
ence from the Board or otherwise indicates 
an intention not to continue the prosecution 
or defense of an appeal, the Board may issue 
an order requiring the offending party to 
show cause why the appeal should not be dis-
missed or granted, as appropriate. If no 
cause, the Board may take such action as it 
deems reasonable and proper. 

SANCTIONS 

Rule 31 Failure to Obey Board Order. If any 
party fails or refuses to obey an order issued 
by the Board, the Board may issue such or-
ders as it considers necessary to the just and 
expeditious conduct of the appeal, including 
dismissal with prejudice.

[44 FR 64270, Nov. 6, 1979. Redesignated at 62 
FR 24808, May 7, 1997]

Subpart B [Reserved]

Subpart C—Procedures Relating 
to Awards Under the Equal 
Access to Justice Act

AUTHORITY: Sec. 644, Title VI, Pub. L. 95–91, 
91 Stat. 599; 5 U.S.C. 504.

SOURCE: 57 FR 53542, Nov. 12, 1992, unless 
otherwise noted.

GENERAL PROVISIONS

§ 1023.300 Definitions. 
For purposes of these procedures: 
Agency Counsel means the attorney 

representing the Department or other 
agency in a proceeding under this sub-
part. 

Board means the Department of En-
ergy Board of Contract Appeals. 

Covered Proceeding means an under-
lying proceeding as specified by para-
graph (a) of § 1023.303. 

Days means calendar days.

§ 1023.301 Purpose of these rules. 
The Equal Access to Justice Act, 5 

U.S.C. 504 (called ‘‘the Act’’ in this sub-
part), provides for the award of attor-
ney fees and other expenses to eligible 
individuals and entities who are parties 
to covered proceedings. An eligible 
party may receive an award when it 
prevails over an agency, unless the 
agency’s position was substantially 
justified or special circumstances 
make an award unjust. These proce-
dures describe the parties eligible for 
awards and covered Board proceedings. 
They also explain how to apply for 
awards and the procedures and stand-
ards that the Board will use to make 
them.

§ 1023.302 When the Act applies. 
The Act applies to any covered pro-

ceeding pending or commenced before 
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the Board on or after August 5, 1985. It 
also applies to any such proceeding 
commenced before the Board on or 
after October 1, 1984, and finally dis-
posed of before August 5, 1985, provided 
that an application for fees and ex-
penses, as described in § 1023.310 of this 
subpart, has been filed with the Board 
within 30 days after August 5, 1985, and 
to any such proceeding pending on or 
commenced on or after October 1, 1981, 
in which an application for fees and 
other expenses was timely filed and 
was dismissed for lack of jurisdiction.

§ 1023.303 Proceedings covered. 

(a) The Act applies to appeals from 
decisions of contracting officers made 
pursuant to section 6 of the Contract 
Disputes Act of 1978 (41 U.S.C. 605) to 
the Board as provided in section 8 of 
that Act (41 U.S.C. 607). 

(b) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues.

§ 1023.304 Eligibility of applicants. 

(a) To be eligible for an award of at-
torney fees and other expenses under 
the Act, the applicant must be a party 
to the covered proceeding for which it 
seeks an award. The term ‘‘party’’ is 
defined in 5 U.S.C. 551(3). The applicant 
must show that it meets all conditions 
of eligibility set out in this subpart. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code 
(26 U.S.C. 501(c)(3)) with not more than 
500 employees; 

(4) A cooperative association as de-
fined in 15(a) of the Agricultural Mar-
keting Act (12 U.S.C. 1141j(a)) with not 
more than 500 employees; and 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 

of not more than $7 million and not 
more than 500 employees. 

(c) For the purpose of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the applicant filed its appeal 
under 41 U.S.C. 606. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an ‘‘individual’’ rather than a ‘‘sole 
owner of an unincorporated business’’ 
if the issues on which the applicant 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the applicant, or any corpora-
tion or other entity of which the appli-
cant directly or indirectly owns or con-
trols a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
the Board determines that such treat-
ment would be unjust and contrary to 
the purposes of the Act in light of the 
actual relationship between the affili-
ated entities. In addition, the Board 
may determine that financial relation-
ships of the applicant, other than those 
described in this paragraph, constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award.

§ 1023.305 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding 
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the agency over 
which the applicant has prevailed was 
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substantially justified. The position of 
the agency includes, in addition to the 
position taken by the agency in the 
covered proceeding, the action or fail-
ure to act by the agency upon which 
the covered proceeding is based. The 
burden of proof that an award should 
not be made to an eligible prevailing 
applicant because the agency’s position 
was substantially justified is on the 
agency counsel. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding 
or if special circumstances make the 
award sought unjust.

§ 1023.306 Allowable fees and ex-
penses. 

(a) Awards will be based on rates cus-
tomarily charged by persons engaged 
in the business of acting as attorneys 
or expert witnesses even if the services 
were made available without charge or 
at a reduced rate to the applicant. 

(b) No award for the fee of an attor-
ney under these rules may exceed $75 
per hour. No award to compensate an 
expert witness may exceed the highest 
rate at which the respondent agency or 
agencies pay expert witnesses. How-
ever, an award may also include the 
reasonable expenses of the attorney or 
witness as a separate item, if the attor-
ney or witness ordinarily charges cli-
ents separately for such expenses. 

(c) In determining the reasonableness 
of the fee sought for an attorney or ex-
pert witness, the Board shall consider 
the following: 

(1) If the attorney or witness is in 
private practice, his or her customary 
fees for similar services, or, if an em-
ployee of the applicant, the fully allo-
cated costs of the services; 

(2) The prevailing rate for similar 
services in the community in which the 
attorney or witness ordinarily per-
forms services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in light 
of the difficulty or complexity of the 
issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(d) The reasonable cost of any study, 
analysis, engineering report, test, 
project or similar matter prepared on 

behalf of a party may be awarded, to 
the extent that the charge for the serv-
ices does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of applicant’s case.

§ 1023.307 [Reserved]

§ 1023.308 Awards against other agen-
cies. 

If an applicant is entitled to an 
award because it prevails over another 
agency of the United States Govern-
ment that participates in a proceeding 
before the Board and takes a position 
that is not substantially justified, the 
award or an appropriate portion of the 
award shall be made against that agen-
cy.

INFORMATION REQUIRED FROM 
APPLICANTS

§ 1023.310 Contents of application—
overview. 

(a) An application for an award of 
fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of the agency or agencies that 
the applicant alleges was not substan-
tially justified. Unless the applicant is 
an individual, the application shall 
also state the number of employees of 
the applicant and describe briefly the 
type and purpose of its organization or 
business. 

(b) The application shall also include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants, including their affiliates). 
The applicant shall attach a net worth 
exhibit that satisfies the requirements 
of section 1023.311. However, an appli-
cant may omit this statement and fore-
go the attachment of the net worth ex-
hibit if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in 501(c)(3) of the Internal Revenue 
Code (26 U.S.C. 501(c)(3)) or, in the case 
of a tax-exempt organization not re-
quired to obtain a ruling from the In-
ternal Revenue Service on its exempt 
status, a statement that describes the 

VerDate Jan<31>2003 14:28 Feb 11, 2003 Jkt 200031 PO 00000 Frm 00774 Fmt 8010 Sfmt 8010 Y:\SGML\200031T.XXX 200031T



775

Department of Energy § 1023.313 

basis for the applicant’s belief that it 
qualifies under such section; or 

(2) It states that it is a cooperative 
association as defined in 15(a) of the 
Agricultural Marketing Act (12 U.S.C. 
1141j(a)). 

(c) The application shall state the 
amount of fees and expenses for which 
an award is sought. The applicant must 
document fees and expenses as required 
in § 1023.312. 

(d) The application may also include 
any other matters that the applicant 
wishes the Board to consider in deter-
mining whether, and in what amount, 
an award should be made. 

(e) The application shall be signed by 
the applicant or an authorized officer 
or attorney of the applicant. It shall 
also contain or be accompanied by a 
written verification under oath or 
under penalty of perjury that the infor-
mation provided in the application is 
true and correct.

§ 1023.311 Net worth exhibit. 

(a) Each applicant, except a qualified 
tax-exempt organization or cooperative 
association, must provide with its ap-
plication a detailed exhibit showing 
the net worth of the applicant and any 
affiliates (as defined in § 1023.304(f) of 
this subpart) when the proceeding was 
initiated. The exhibit may be in any 
form convenient to the applicant that 
provides full disclosure of the appli-
cant’s and its affiliates’ assets and li-
abilities and is sufficient to determine 
whether the applicant qualifies under 
the standards in this part. The pre-
siding administrative judge may re-
quire an applicant to file additional in-
formation to determine its eligibility 
for an award. 

(b) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
may submit that portion directly to 
the presiding administrative judge in a 
sealed envelope labeled ‘‘Confidential 
Financial Information,’’ accompanied 
by a motion for a protective order set-
ting forth the ground therefor. A pro-
tective order may be granted for good 
cause shown.

§ 1023.312 Documentation of fees and 
expenses. 

The application shall be accompanied 
by full documentation of the fees and 
expenses, including the cost of any 
study, analysis, engineering report, 
test, project or similar matter, for 
which an award is sought. A separate, 
itemized statement shall be submitted 
for each professional firm or individual 
whose services are covered by the ap-
plication. The statement should show 
the hours spent in connection with the 
Contract Disputes Act appeal by each 
individual, a description of the specific 
services performed, the rates at which 
each fee has been computed, any ex-
penses for which reimbursement is 
sought, the total amount claimed, and 
the total amount paid or payable by 
the applicant or by any other person or 
entity for the services provided. The 
presiding administrative judge may re-
quire the applicant to provide vouch-
ers, receipts, logs, or other substan-
tiation for any fees or expenses 
claimed pursuant to § 1023.306 of this 
subpart.

§ 1023.313 When an application may be 
filed. 

(a) An application may be filed when-
ever the applicant has prevailed in the 
proceeding, or, with permission of the 
Board for good cause shown, when the 
applicant has prevailed in a significant 
and discrete substantive portion of the 
proceeding, but in no case later than 30 
days after the Board’s final disposition 
of the proceeding. 

(b) For purposes of paragraph (a) of 
this section, final disposition means 
the date on which a decision or order 
disposing of the merits of the pro-
ceeding or any other complete resolu-
tion of the proceeding, such as a settle-
ment or voluntary dismissal, becomes 
final and unappealable. 

(c) If reconsideration of a decision is 
sought as to which an applicant be-
lieves it has prevailed, proceedings for 
the award of fees shall be stayed pend-
ing final disposition of the underlying 
controversy. When the United States 
appeals the underlying merits of a cov-
ered proceeding to a court, no decision 
on an application for fees and other ex-
penses in connection with that pro-
ceeding shall be made until a final and 
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unreviewable decision is rendered by 
the court on that appeal or until the 
underlying merits of the case have 
been finally determined pursuant to 
the appeal.

PROCEDURES FOR CONSIDERING 
APPLICATIONS

§ 1023.320 Filing and service of docu-
ments. 

Any application for an award, or 
other pleading or document relating to 
an application, shall be filed and served 
on all parties to the proceeding in the 
same manner as other pleadings in the 
underlying proceeding, except as pro-
vided in § 1023.311(b) for confidential fi-
nancial information.

§ 1023.321 Answer to application. 
(a) Within 30 days after service of an 

application, counsel representing the 
agency against which an award is 
sought may file an answer to the appli-
cation. Unless agency counsel requests 
an extension of time for filing or files 
a statement of intent to negotiate 
under paragraph (b) of this section, 
failure to file an answer within the 30-
day period may be treated as a consent 
to the award requested. 

(b) If agency counsel and the appli-
cant believe that the issues in the fee 
application can be settled, they may 
jointly file a statement of their intent 
to negotiate a settlement. The filing of 
this statement shall extend the time 
for filing an answer for an additional 30 
days. Further extensions may be grant-
ed by the presiding administrative 
judge upon request by agency counsel 
and the applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of agency counsel’s position. If the 
answer is based on any alleged facts 
not already in the record of the pro-
ceeding, agency counsel shall include 
with the answer either supporting affi-
davits or a request for further pro-
ceedings under § 1023.325.

§ 1023.322 Reply. 
Within 15 days after service of an an-

swer, the applicant may file a reply. If 
the reply is based on any alleged facts 
not already in the record of the pro-

ceeding, the applicant shall include 
with the reply either supporting affida-
vits or a request for further pro-
ceedings under § 1023.325.

§ 1023.323 Comments by other parties. 
Any party to a proceeding other than 

the applicant and agency counsel may 
file comments on an application within 
30 days after it is served or on an an-
swer within 15 days after it is served. A 
commenting party may not participate 
further in proceedings on the applica-
tion unless the Board determines that 
the public interest requires such par-
ticipation in order to permit full explo-
ration of matters raised in the com-
ments.

§ 1023.324 Settlement. 
The applicant and agency counsel 

may agree on a proposed settlement of 
the award before final action on the ap-
plication, either in connection with a 
settlement of the underlying pro-
ceeding or after the underlying pro-
ceeding has been concluded, in accord-
ance with the agency’s standard settle-
ment procedure. If a prevailing party 
and agency counsel agree on a proposed 
settlement of an award before an appli-
cation has been filed, the application 
shall be filed with the proposed settle-
ment.

§ 1023.325 Further proceedings. 
(a) Ordinarily, the determination of 

an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or agency 
counsel, or, on his or her own initia-
tive, the presiding administrative 
judge may order further proceedings, 
such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation 
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such 
further proceedings shall be held only 
when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication, and shall be conducted as 
promptly as possible. Whether or not 
the position of the agency was substan-
tially justified shall be determined on 
the basis of the administrative record 
as a whole, including the contracting 
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officer Appeal File and supplements 
filed pursuant to Rule 4 of the Board’s 
Rules of Practice, 10 CFR part 1023, 
which is made in the covered pro-
ceeding for which fees and other ex-
penses are sought. 

(b) A request that the presiding ad-
ministrative judge order further pro-
ceedings under this section shall spe-
cifically identify the information 
sought or the disputed issues and shall 
explain why the additional proceedings 
are necessary to resolve the issues.

§ 1023.326 Board decision. 

The Board shall issue its decision on 
the application as expeditiously as is 
practicable after completion of pro-
ceedings on the application. Whenever 
possible, the decision shall be made by 
the same administrative judge or panel 
that decided the contract appeal for 
which fees are sought. The decision 
shall include written findings and con-
clusions on the applicant’s eligibility 
and status as a prevailing party, and an 
explanation of the reasons for any dif-
ference between the amount requested 
and the amount awarded. The decision 
shall also include, if at issue, findings 
on whether the agency’s position was 
substantially justified, whether the ap-
plicant unduly protracted the pro-
ceedings, or whether special cir-
cumstances make the award unjust. If 
the applicant has sought an award 
against more than one agency, the de-
cision shall allocate responsibility for 
payment of any award made among the 
agencies, and shall explain the reasons 
for the allocation made.

§ 1023.327 Reconsideration. 

Either party may seek reconsider-
ation of the decision on the fee applica-
tion in accordance with 10 CFR 1023.120, 
Rule 27. 

[57 FR 53542, Nov. 12, 1992, as amended at 62 
FR 24808, May 7, 1997]

§ 1023.328 Judicial review. 

Judicial review of a final Board deci-
sion on an application for an award 
may be sought as provided in 5 U.S.C. 
504(c)(2).

§ 1023.329 Payment of award. 
An applicant seeking payment of an 

award shall submit to agency counsel a 
copy of the Board’s final decision 
granting the award, accompanied by a 
certification that the applicant will 
not seek review of the decision in the 
United States courts. Agency counsel 
will forward the submission to the ap-
propriate disbursing official. The agen-
cy will pay the amount awarded to the 
applicant within 60 days.

PART 1024—PROCEDURES FOR 
FINANCIAL ASSISTANCE APPEALS

Sec.
1024.1 Scope and purpose. 
1024.2 Authority. 
1024.3 General. 
1024.4 Rules of procedure.

AUTHORITY: Dept. of Energy Organization 
Act, Pub. L. 95–91, 91 Stat. 577 (42 U.S.C. 7101, 
et seq.); E.O. 10789; Pub. L. 95–224, 92 Stat. 3 
(41 U.S.C. 501–509).

SOURCE: 45 FR 29764, May 5, 1980, unless 
otherwise noted.

§ 1024.1 Scope and purpose. 
These procedures establish a process 

permitting recipients of financial as-
sistance to appeal adverse final deci-
sions made by financial assistance offi-
cers or contracting officers. The objec-
tive is to provide a timely, just, and in-
expensive resolution of disputes involv-
ing grants, cooperative agreements, 
loan guarantees, loan agreements, or 
other financial assistance instruments.

§ 1024.2 Authority. 
The authority of the Board derives 

from direct delegation of the Secretary 
to hear and decide finally for the De-
partment appeals from any decision 
brought before it on disputes arising 
under financial assistance agreements.

§ 1024.3 General. 
(a) A recipient or party to a grant, 

cooperative agreement, loan guarantee 
or agreement, or other such financial 
assistance may have a right to appeal 
disputes with the Department. Such a 
right may be set forth in statutes, in 
Departmental regulations dealing with 
the type of financial assistance in-
volved, or in the agreement itself. 
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